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IN THE UNITED STATES DISTRICT COURT 

FOR THE 

DISTRICT OF COLUMBIA 



NORMAN. J OHN HAWRELAK f^ z ^^^ mC> & 
HHHflHHHfc R^Jbioner-Plaintiff, 
&Z 3&wdr a#t- &** ***' &***£»«&« #*.. 

JERRY ERBEEG, WARDEN,. 

BIG SPRING CORRECTIONAL CENTER, 

and 

BARLEY G. LAPPIN, DIRECTOR, 
FEDERAL. BUREAU OF PRISONS, 

Respondent ' s -Defendant ' s . 



Case No . : 




PETITION FOR A 
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JUDGE: Re 
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TO 
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m 1:05CT01403 
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DATE STAMP 

COMES MOW Petitioner, NORMAN JOHN HAWRELAK, ChWeihlf? 

Hawrelak* 1 ), in propria persona, with this instant Petition 
of Habeas Corpus, pursuant to Title 28 U.S.C. § 2241. Mr 
is in custody for an act done or omitted, pursuant to an Act 
or an order, process, judgment or decree of a court or judg 
United States. 

PRELIMINARY STATEMENT 

'■I 

The Petitioner is a federal prisoner currently housed 
SPRING CORRECTIONAL CENTER, whose statutory and due process 
being violated by the Federal Bureau of Prisons.' (hereinaft 
misinterpretation of Title 18 0,S.C. § 3624(b), which depri 
Petitioner of eligibility for the fifty-four (54) days of g 
credit for each year of his term of imprisonment, to which 
statutorily entitled. 
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JURISDICTION 
II 

This Court has jurisdiction over this action pursuant to Title 
28 U.S-C. § 2241 because the Petitioner's term of imprisonment .in 
federal custody is being determined in violation of the Constitution 
and laws of the United States. The Petitioner invokes the jurisdic- 
-Irrorr-oi^^^ 
arises under the Constitution and laws of the United States', and 28 



U*S*G- § 1651(a) j and seeks corrective action by officers 
ees of the United States in their official capacity,. 

The Petitioner also invokes the jurisdiction of this 
suant to 28 U.S.C. § 1343(4) in that the Petitioner seeks 
deprivation of rights authorized by both the Constitution 
statutes . 



s oner ? ls 



PARTIES 
III 

The Petitioner, NORMAN JOHN HAWRELAK , a federal pr\± 
presently confined at BIG SPRING CORRECTIONAL CENTER ; . (hereinafter 
"BSCC") pursuant to a Judgment and Commitment Order is sued: Ay the 
UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF- WASHINGTON 
AT SEATTLE , Case Ho. CR~98~0619L-001. 



JERRY- EKBERG, the. WARDEN of BSCC, is located at: 1701 
Big Spring, Texas 79720, and is responsible for the over-a 
trative and security supervision of the facility/ through 
Bureau of Prisons,- an agency of the United States Departmeti 
tice, and is accountable for the Petitioner's custody at t 



and employ* 

Court pur- 
to redress 
and federal 



Apron Drive, 
II adrainis- 
the Federal 

t of Jus- 

ne BSCC. 



Case 1 :05-cv-01 403^BW Document 1 Filed 07/1 2/2005 Page 3 df 31 



( 



2005 



HARLEY G. LAPP IN, the DIRECTOR of the FEDERAL BUREAU 
is located at: 320 First Street N.W., Washington, DC 20534 
and his agents are responsible for designating the plac 
Petitioner's imprisonment and for the agency's interpretat 
forcement of the federal statute governing the earning of 
credi ts, an d for promul%atlnjg„^^ Hhi£ 



£h 
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proximate cause of the unlawful restraint of the Petitioner's Liberty 

EXHAUSTION OF ADMINISTRATIVE REMEDIES: STATEMENT OF EJACTS 

IV 

The Petitioner has exhausted all administrative rented 
redress regarding the Respondent's unlawful restraint of P 
Liberty. 

On December 20, 2004 , Petitioner presented a grievance 
TRIPP. FACILITY DIRECTOR of BSCC's Flight-line Unit re the 
ter, seeking redress of the Petitioner's sentence mis-cal 
[See attached: Central Office Administrative Remedy Appeal 
"Regional Administrative Remedy Appeal EXHIBIT 2"] 

On December 22, 2004, Petitioner received a MEMORANDUM 
to the above grievance from ROBIN BARNES, ACTING FACILITY 
BSCC's Flightline Unit T denying correction of his sent 
calculation, stating: "Your sentence was computed in ace 



procedures w mandated by the Bureau o ; f Prisons and is not op 
pretation at the institution level," [See attached: Centrjal 

Administrative Appeal, marked as "Regional Administrative 
EXHIBIT 1"] 
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Administra- 



On January 12, 2005, Petitioner presented a Regional 
tive Remedy Appeal of BSCC's adverse decision to the Sou till '■ Central 
Regional Office of the BOP in Dallas, Texas, wherein he raised the 
issue of whether -the: BOP *s method for calculating good tinje credits 
is consistent with the language of the statute (18 U.S. C 
and whether 18 U-.S.C. $ 3624(b) requires _the___BGP tja_„cal 



to the above 
signing for 
Branch of 



prisoner's good conduct time : on the basis of the prisoner f s . term of 
imprisonment rather than on. the time he has actually served. [See 
attached: Central Office Administrative Remedy Appeal EXHIBITS section, 
titled "Regional Administrative Remedy Appeal, CASE NUMBElj: 365570-R1 1 '] 

On February 24 f 2005, Petitioner received a Response 
Regional Administrative Remedy Appeal from. C.C. FLANAGAN, 
JAMES E. "BURRELL., ADMINISTRATOR, Privatization Management 
the BOP, denying the Appeal,, stating: "Your : sentence has been computed 
in accordance with existing policy and the BOP will not: make any adjust- 
ments to the calculation of your GCT [Good Conduct Time] unless you ob- 
tain a court order affecting 1 your sentence. 11 - [See attached: Central' 
Office Administrative .Remedy Appeal EXHIBITS section,, titled "Regional 
Administrative Remedy Appeal 365570-R1, Part B- Response" dated: 2/1/05] 

On March 10, 2005, Petitioner presented a Central Office Adminis- 
trative Appeal of C.C. FLANAGAN'S adverse decision to the [Central Of- 
fice of the-BO?^xniW^sfeingtoii^\D,C.-/:wherein-he raised the.-iss.uk of, whether 



§ 3624(b)), 
c-iiXa£j£. — a— — 



the B0P*s method' for calculating good time credits is cons 



18 U.S.C. § 3624(b), as in the previous appeal. [See attached: Central 



Office Administrative Appeal of Case No . 365570-R1, dated: 



is tent with 



March 2, 2005] 
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On May 24, 2005, Petitioner received a Response to t 
Central Office Administrative Remedy Appeal from HARRELL 
MXNISTRATOR, National Inmate Appeals, Office of General 
the BOP in Washington, D.C. , denying the Appeal, stating: 
The institution properly computed your sentence and correc 
BOP's method for awarding good conduct time. 11 [See at 
trative Remedy No. 365570-A1, Part B - Response, dated: 

On the subject matter of the: Bureau of Prisons Admini 
Remedy Program, 28 C.F.R. Chapter V, § 542.15 Appeals, at 
sion, provides in pertinent part: "Appeal to General Couns 
final administrative appeal." 

Therefore, the Petitioner has exhausted all administr 
dies prior to bringing this instant action. 

STATEMENT OF FACTS 
V 

On September 10, 1999, Robert S. Lasnik, U.S. Distric 
for the Western District of Washington, sentenced NORMAN 
to a term of imprisonment of 97 months upon his conviction 
of 18 U.S.C. § 1956a(2) and (2) "Money Laundering" in 
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AMERICA vs. NORMAN JOHN HAWRELAK , Case No. CR98-0619L-001 . 

Mr. Hawrelak has been in custody in connection with 
since September 29, 1998. 

Title 18 U.S.C, § 3624(b) provides that "a prisoner 
a term of imprisonment of more than 1 year . . . may receive; 
ward the service of the prisoner's sentence, beyond the ti 
of up to 54 days at the end of each year of the prisoner 1 
imprisonment « " 
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Under BOP policy, the maximum allowable good time credit that 



is approxi- 
" the actual 



I 
can be awarded to a prisoner sentenced to 1 year and 1 day 

ma t ely 47 day s because the BOP bases its calculations Ori 

time served in prison, rather than on the term of imprisonment imposed, 

as set out in their Program Statement 5880.28 (June 20, 1997) 

The BOP has calculated Mr. Hawrelak* s sentence according to Pro- 
gram Statement 5880*28 to reflect a potential award of 380 days of 
good time credit, and projected his release date as October 13, 2005 , 



Were Mr. Hawrelak granted relief, he would be entitldd to earn 
436^5 days of good time credit as provided for in 18 U.S,(}. § 3624(b), 
rather than the 380 days provided for under BOP policy, 

STATEMENT OF LAW 
VI 

Mr, Hawrelak, having been sentenced to a term of . imprti 
eight (8) yeaxS; aTOfcotiS . (1) month, is entitled under 18 U-S 
to >earn 54 days of good time credit for each year of his 
sonment. 

Mr* Hawrelak is statutorily entitled to earn 54 days 
for each year of his term of imprisonment because the plai 
of the statute provides that "a prisoner who is serving a 
prisonment of more than 1 year . . . may receive credit tow^r 
vice of the prisoner's sentence, beyond the time served, c 
days at the end of each year of the prisoner's term of imp 
18 IKS.C, § 3624(b) . 

The BOP 1 s interpretation is contrary to the unambiguous intent 
of. Congress that prisoners, are eligible to earn 54 'days of good- time 
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etation is 
be used in . 
States, 447 



credit for each year of the term of imprisonment. Chevron U.S* A. v. 
Natural Resources Defense Council, 467 U.S. 837, 842-43 (1984); and 
United States v. LaBontey 520 U.S. 751, 762 n.6 (1997)- 

Even if the. statute were ambiguous, the BOP's interpr 
not entitled to deference because the rule of lenity must 
construing an ambiguous penal statute. Bifulco v. United 
U.S. 381, 387 (1980). 

The conduct of HARLEY 6, LAPP IN, Director of the Feddral Bureau 
.of Prisons, and his agents in promulgating a policy denying - NORMAN 
JOHN HAWRELAK eligibility to earn the statutory maximum credit of 54 
days— and barring good time credit of no more than 47 days 
NORMAN JOHN HAWRELAK of rights conferred by 18 U,S*C. § 3624(b), as 
well as the Equal Protection and Due Process Clauses erf the Fifth Am- 
endment to the United States Constitution. 



INTRODUCTION 

The statute governing the subject matter of good/ti.m.^ 
18 U.S*C. § 3624(b), wherein Congress plainly stated that 
s oners serving more than a one year "term of imprisonment 1 
ceive credit "beyond the time served" of up to 54 days at 
each year of the "term of imprisonment." "Term of impri 
uniformly understood to mean the sentence imposed in the 
Commitment Order- Thus 5 a 366-day (1 year and 1 day) ternji 
sonment, minus 54 days credit for good time, equals 312 
tion.. Despite this clear language,, Mr* Hawrelak has only 
with 47 days of good time credit for each year of his "t 
sonment." 
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The BOP made a fundamental error in applying the statute: the 
BOP administratively substituted "year served' 1 for "term of imprison- 
: meiLt . " Rather, .than ,.s imply -suhtrac-ting. ,54 days from the teem- of impri- 
sonment of a year and a day, the BOP resorted to a circular series of 
mathematical computations that even the BOP describes as "arithmetical- 
ly complicated" to reach the conclusion that 54 days good time credit, 
on a sentence of a year and /a day , equals 47 days good time credit 



This result is foreclosed by the plain meaning of the sta 
other basic principles of statutory construction. 



tute and 



PROCEDURAL BACKGROUND 

Mr. Hawrelak was convicted in the Western District of 
of 18 U;S.C. § 1956a(2) and (2) "Money Laundering," and 
sentence of 97 months incarceration on September 10, 1999, 
STATES OF AMERICA vs. NORMAN JOHN HAWRELAK, Case Number: 

Mr, Hawrelak is currently housed at the BIG SPRING 
in Big Spring, Texas. 

Mr. Hawrelak was advised by the BOP that he would rec 
good time credit, based on a policy that allows a maximum 
days, for- each year of the term of imprisonment... 

I. The Plain Meaning of 18 U.S.C.' § 3624(b)(1) Provides 
Hawrelak Should Receive 54 Days Credit On The "Term Of 



The statute governing the question of good time credits is 18 U»S.C. 
§ 3624(b)(1). That statute provides in pertinent part: 

11 LA]' prisoner who is serving a term of imprisonment of more 
than 1 year ... may receive credit toward the service of 
the prisoner's sentence, beyond the time served,, of up to 
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54 days at' the end of each year of the prisoner's terip of 

I 

imprisonment, beginning at the end of the first year qf the 

term •. .-, [C]redit for the last year or portion of a year of 

the term of imprisonment shall be -prorated and tr edited 

^i^i-n^-^^--^st— s4^^wee^^ — — - 



S. 5880^28 



Contrary to the statute's use of "term of imprisonment" as the 
operative time, in Program Statement 5880.28, the BOP has Established 
a procedure whereby a prisoner's good time credit is not ataarded on 
the basis of the length of the sentence imposed, but rather on the 
number of days actually "served." 28 C.F.R. § 523.20; P 
at 1-48: 

"It is essential to learn that GCT is not awarded onk the 

basis of the length of the sentence imposed, but rather on 

the number of days actually served. ..." [eutpha&is in original}' 
Under the Program Statement, a prisoner sentenced to a ond year and 
one day term of imprisonment earns not 54 days of good time, credit, 
but only 47 days. 

The plain language of the statute compels the result H^-Ha^relak 
seeks. The statute itself refers not to "time served" but to "term 



of imprisonment" as the basis for calculating good time 
When a statute speaks with clarity to the issue, judicial 



credits . 
inquiry in- 



to the statute's meaning, in all but the most extraordinary circum 
stances, is finished, Pavelic & LeFlore v. Marvel Group, 493 U.S< 
120 (1989); Rubin v* United States, 449 U.S. 424, 430 (19*1). As 
stated in United States v. Ton Pair Enterprises, Inc., 49^ U.S. 235 
(1989) 



_L_ 
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"Plain meaning >of legislation should be conclusive, except 



in rare cases in which literal application of statute 
produce result demonstrably at odds with intention? of 
drafters; in such cases, intention, of drafters, rather 
strict language, controls. 

See generally: Sutherland Stat. Const. § 46.01 (5th Ed.) 
Here there is no ambiguity. The statute,' clearly states that 
prisoners may receive 54 days good time credit for every year of 
their "term of imprisonment." 18 U.S.C. § 3624(b). The BOP's 
policy of allowing good conduct credit for only the time actually 
"served" is contrary to the statute's plain meaning. 

The Supreme Gourt has stated that where "the intent o^ Congress 
is clear j that is the end of the matter; for the court, as I well as: 
the agency, must give effect to the unambiguously expressed intent 



of Congress/ 1 Chevron U:S.A. v. Natural Resources Defense 



467 U.S. 837, 842-43 (1984). The first step of analysis ur|der Chevron 
is' a determination whether Congress has plainly stated its intent. 
United States v. LaBonte, 520 U.S. 751, 762 n.6 (1997); McLean v. 
Crabtree, 173 F.3d 1176, 1182-83 (9th Cir. 1999). Once th^t statute 
is found to be unambiguous, no deference is owed to the.: agency- 
LaBonte, supra; see also I.N. S. v. Cardoza-Fonseca, 480 U.fe. 421, 431 
(1987) (ordinary and obvious meaning is not to be lightly discounted); 
Russello v. United States, 464 U.S. 16, 23 (1983) (it is generally 
presumed that Congress acts intentionally and purposely in the langu- 
age it chooses.- Nor may an agency ignore an unambiguous . statutory 
definition in favor of its own preferred definition. Orca Bay Seafoods 
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v. Northwest Truck Sables, Inc., 32 F.3d 433 (9th Cir. 1994) (regardless 

! 

of policy justification , Secretary of Transportation may riot exempt 
certain vehicles from clear statutory definition). Because Congress 
used the unambiguous phrase "term of imprisonment' 1 in Id: Section^ 
3624(b), the BOP is simply not permitted to substitute "number : of" ~" 
days actually served" [in: prison] for "term of 'imprisonment ;" 

The Program Statement's confusion of year "served" for "term of 
imprisonment" is inconsistent with the statute. The relevant phrase, 
"term of imprisonment," appears in numerous statutes and has a well- 
established meaning: the period of time imposed in the judgment ^-not 
the actual time served in custody. United States v. Morales-Ale jo, 
193 F.3d 1102, 1105-06 (9th Cir. 1999) (distinguishing between "term 
of imprisonment" and detention); 18 U.S.C. § 4101(b) (defining "impri- 
sonment" as "a penalty imposed by a court under which the 
is confined to an institution"); 18 U.S.G. § 3582 ("term oJ 
ment" is determined by sentencing factors); 

Particularly relevant to this issue is the language used in - 18 
ILS.C. § 3621, governing " Imprisonment of a convicted person" : 

"(a) Commitment to custody of Bureau of Prisons,--A person who 
has been sentenced to a term of imprisonment pursuant to the 
provisions of subchapter D of chapter 227 shall be committed 
to the custody of the Bureau of Prisons until the expiration 
of the term imposed, or until earlier released for satisfactory 
behavior pursuant to the provisions of section 3624," 
added] 
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From this, it is clear that a prisoner is committed tb the custody 

j 
of the BOP "until the expiration of the term imposed, ff or until earlier 

released "pursuant to the provisions of Section 3624;" and conclusively 
not pursuant to a BOP policy. 

While Congress directed in the statute that credit be 
at 54 days per year for each year of a "term of imprisonment , " the BOP 



both in its regulations and its program statements, substi 
phrase "for each year served." 28 C.F.R. 523.20(a), which 
good conduct time, provides in pertinent part: 

"Pursuant to 18 U.S. C. § 3624(b), as in effect for offenses 
committed on or after November 1, 1987 but before Apr 
1996, an inmate earns 54 days credit toward service o 
tence (good conduct time credit) for each year served 
amopnt is prorated when the time served by the "in-mat 
the sentence during the year is less than a full year 



tuted the 

discusses 



il 26, 

f sen- 
■, This 
e for 
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(a) When considering good conduct time for an' inmate 
serving a sentence for an offense committed on o|r after 
April 26, 1996, the Bureau shall award; 

(1) 54 days credit for each year served (pro 
when the time served by the inmate for. the s 
is less than a full year) if the inmate has 
or is making satisfactory progress toward ear 
GED credential or high school diploma; .... ■. 
Thus, all prisoners are only given credit for time "s 
on the "term of imprisonment." Program Statement 5880*28 
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same fundamental error, establishing a formula for awarding the full 
54 days of good conduct time "for each full year served on a sentence 
in excess of one year." The BOP— contrary to the plain dictate ■ of 
the statute—ignores the term of imprisonment: ,"It , is essential . to 
learn that GGT; IgoM- conduct lime] is_not awarded, on the "basis of the 
length of the sentence imposed, but rather on. the number of days 
actually served." P. S. 5880.28 at 1-48. 

The last sentence of 18 U.S.G. § 3624(b)(1) provides: 
"Credit for the last year or portion of the year of the term of 
imprisonment shall be prorated and credited .within, the ; last 
six weeks of the sentence." 

The provision relates to the time at which good time; 'Will be 
credited to an inmate and recognizes that sentences are not 'imposed 
solely in full year increments. The provision states that sentences 
will he ^prorated" for portions of the year of the sentence imposed. 
Critical to this analysis .is Congress 1 continued use of "term fof im- 
prisonment." 

Prorated should be. viewed as having its common dictionary defini- 
tion. As set out in the American Heritage College Dictionary : (3rd.\ 
Ed.), prorate means "to divide, distribute, or assess proportionately." 
See also BLACK'S LAW DICTIONARY (6th Ed.) (Prorate: to divide, share 
or distribute proportionately, to assess or apportion pro-rata) . -Con- 
gress specifically directed that the proration be based on the "term 
of imprisonment" imposed by the court, not the time served by the in- 
mate. 
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In its regulations and program statements , the BOP persisted in 
the mistake, even claiming that Congress 1 directive is "impossible." 



Program Statement 5880.28 at 1-45. The error by the BOP s 



ubstituted 
WET" le 7 : ±He " 
--amounting, 



difference caused .by the switch in terminology is not huge 

to seven days--each day of incarceration is very significant ^ to the 

individual affected . 
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The Plain Meaning Of The Statute Is Supported By The 
History, Which Demonstrates That Congress Specific 
To Reject The Complexities Of Calculating Good Time 
For Actual Time Served Rather Than Basing Such Credit 
"Term Of Imprisonment." 

The history of the good time statute demonstrates 
consciously amended the statute to calculate good time ag. 
sentence imposed ... by the judge.- When Congress amends a s 
grass intends its amendment to have real and substantial 
Stone v. I.N.'S..,..514-D.S. 386, 397 (1995). This basic rul 
struct ion ? approved by the Supreme Court, demonstrates the 
is not ambiguous. 

Between 1902 and 1948', federal good time statutes al 
behaved prisoner to serve less time by receiving credit fo 
against "the term of his sentence/ 1 18 O.S.C. § 701 (1944) 
time was deducted not from the time actually spent in pris 
the term of the- sentence in increments dependent upon the 
the term . 
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In 1948, Congresi did so not to diminish the number of days a 

i 

prisoner could earn, but to address when the credit accrued. This 
language "was interpreted as requiring good time to be computed on 
the basis of actual time served rather than on the basis of the term 
of the sentence as imposed by the court." H.R. Report 86-935 (Aug. 
18, 1959) 3 reprinted in 1959 U.S. C. C.A.N, at 2519. The precise prob- 



lem that is occurring now developed first in 1948: "The 
this interpretation is to require well-behaved prisoners 
longer periods of confinement than they would under the 
computation which had been used through half a century. 11 
86-935 (Aug. 18, 1959), reprinted in 1959 U.S.C.C.A.N. at 
solve this problem, Congress ? in 1959, deleted the time 
language and returned to the methodology of crediting against the 
sentence ? not time served. H.R. Report 86-935 (Aug. 18 , ^959), re- 
printed in 1959 U.S.C.C.A.N. at 2519. 

In the current good time statute, Congress continued ■ the pre- 
1948 and post-1959 formulation , eschewing language such as "credited 



effect of; 
to serve 
method of 
H.R. Report 
2519. To 
; .served . 



as earned and computed monthly" and substituting "term of 

Congress made its intent clear by using 54 days—which is 



days. As Senator Biden, a sponsor of the amendment, explained 



n I was the co-author of that bill. In the Federal courts, if a 



imprisonment, 
15% of 365 



says you are going to prison for 10 years, you know you are going to 
go to prison for at least 85 percent of that time--8.5 years, which 
is what the law mandates. You can get up to 1.5 years in good time 
credits, but that is all. And we abolished parole. So you know 
you'll be in prison for at least 8.5 years." 
141 Cong. Rec. S2348-01 (Feb. 9, 1996) (emphasis ! adde^i) ; see 
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also 140 Gong. Rec. S12, 349 (1994) ("So my Republican friends in a 
compromise we reached on the Senate floor back in November; ... said 
no State can get any prison money unless they keep their people in 
jail for 85 percent of the time just like we do at the Federal level 
in law written by yours truly and several others .") (statement of Sen. 
Biden). Although the 85% rule has been universally recognized by 
federal lawyers and sentencing judges as the measure of good "time, 
the rule is not honored. No federal prisoner, no matter how virtuous, 
ever served less than 87.2% of the sentence imposed. Thus, Congress 
specifically considered the loss of good time resulting from calculat- 
ing against time actually served and rejected that method.. 

Contrary to Congressional intent and the plain meaning of "term 
of imprisonment," the BOP explicitly rejects crediting gc 
against the sentence imposed. Instead, and without authors 

/ . 

BOP, both in its regulations and its program statement, substituted 
for "term of imprisonment" the phrase "for each -year served." 28 C.F.R. 
§ 523.10(a); Program Statement 5880.28 at 1-48 ("it is ess* 
learn that GCT [good cQ.wdttct- time] is not awarded on the bap 
length of the sentence imposed, but rather on the number 
actually served, . ,") (emphasis in original). By only giving credit 
against actual time served, the calculation must be based on a com- 
plex formula, described by the BOP as "arithmetically complicated," 
that reduces the good time by seven days a year. 

Program Statement 5880.28 at 1-40 to 61B (July 19, 1999)- 1 



ood ; time 
ity, the 



year and a 



"""For example, in the pristine case of a sentence, amounting to a 
day, the BOP maximum award of good time is 47 days. The B0P ! s short form of the 
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The BOP's formulation cannot be reconciled with the clear Congression- 
al intent that good time credit be as easily calculated as a 15% tip. 
Congress clearly showed its intent to require -85% by the number it- 
self: 54 is 15% of 365. In an earlier version of the good 
Congress used 36 days, "approximately 10%." Sen. Rep. 28-225, reprinted 
in 1984 U.S.C.G.A.N. at 3329-30. 

The final version simply added 5% to the maximum amouht allowed. 

III. Even If The Statute Were Ambiguous, Supreme Court Authority 
Requires Application Of The Rule Of Lenity To This Penal 
Statute, Not Deference To An Executive Agency 

The Ninth Circuit found that the statute was ambiguoujs , and de- 
ferred to the BOP's interpretation under Chevron. Pacheco-Camacho , 
272 F.3d at 1269-70. Even assuming the "term of imprisonment" is 

ambiguous, the Supreme Court, especially Justice Scalia, provides 
clear authority pointing to the error of the Ninth Circuit's ways. 
The rule of lenity must be used in construing an ambiguous penal. 



day, the BOP maximum award of good time is 47 days. The BOP's short 
formula is as follows : \ 

365 / (54) = .148 

366 x .148 = (54) ,168 (366 + (54) = 420) 
366 - (54) = 312 x .148 = 46.176 (312 + 47 - 358) 
366 - 46 = 320 x .148 = 47.36 (320 + 47 = 367) 
366 - 47 = 319 x .148 = 47.212 (319 + 47 = 366) 

Program Statement 5880.28 at 1-40 to 61B (July 19, 1999). In contrast 
calls for 54 days at the end of each year of the term of imprisonment 

17 



form of the 



i } the statute 
(311 + 54?: 365). 
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I 



statute. Bifnlco v. United States, 447 U.S. 381, 387 (198Q). Defer- 
ence to the BOP's administrative construction of an ambiguous penal 
statute "would turn normal construction of criminal statutes upside 
down, replacing the doctrine of lenity with the doctrine of severity. " 
Grandon v. United States, 494 U.S. 152, 177-78 (1990) (Scalia, J., 
concurring). - The Ninth Circuit erred in relying on administrative 
law principles that apply to statutory silence, rather than criminal 
law jurisprudence that controls statutory ambiguity in penal laws. 

1. Section 3624(b) Is A Penal Statute To Which The Rule Of 
Lenity Must Be Applied 

The rule of lenity applies where reasonable doubt per;; 
a penal statute's intended scope 5 even after resort to the 
and structure, legislative history, and motivating policies 
statute. United States v. R.L.C., 503 U.S. 291, 305-06 (1992); Bi- 
fulco, 447 V*S. at 387* In Bifulco, the Supreme Court addressed 
statutory ambiguity in the punishment provisions of a federal drug 
statute* 447 U.S. at 382-83. The. defendant asserted that the drug 
conspiracy statute did not provide for a special parole term. The 



ists about 
language 
of the 



ion 



of 



Court held that the rule of lenity "must" inform construct: 
ambiguous criminal statutes, and the rule of lenity "applies not only 
to interpretations of the substantive ambit of criminal prohibitions 
but also to the penalties they impose." 447 U.S. at 387. 

The credit for good conduct, time law is a penal statiite located 
in the criminal.- sentences section of Title 18. The Supreme Court 



has found that good time statutes are penal in several 



contexts 
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See Lynce v. Mathis, 519 U.S. 433 (1997) (ex post facto); Weaver v. 
Graham, 450 U.S. 24 (1981) (same); Preiser v. Rodriguez, 411 U.S. 

475 (1973) (habeas corpus). Under well-established precedent, the 
federal good time law is a penal statute to which the rule of lenity 
applies . 



ia f s 



Chevron 

ry ambiguity, 
of lenity. 



2. Chevron Defense Does Not Apply Under Justice Seal 
Reasoning in Crandon. 

In upholding the BOP's interpretation, the Ninth Circuit applied 
principles from civil administrative law regarding statutory silence 
or ambiguity under Chevron, 467 U.S. 837 (1984)* Because 
does not apply to ambiguous criminal statutes , any statuto 
must be resolved in favor of the prisoner under the. rule 
The Supreme Court addressed the conflict between administrative con- 
struction of criminal statutes and the; rule of lenity in Crandon. 

In Crandon, several private executives, who accepted government 
positions, received payments from their private employer to compensate 
them for financial loss from their transfers to public employment. 
The Court had to decide whether a criminal code prohibition on sup- 
plemental compensation to government employees barred the payments. 
Ihe Court ultimately concluded the statute did not prohibit the pay^ 



ments, partly based on the rule of lenity. Crandon, 494 U 

In the concurring .opinion, justice^ Scalia, joined by 

O'Connor and Kennedy, addressed the weight to be accorded 



tlve branch 1 s interpretation of the penal statute- The concurring 



Justices drew a clear line between the executive branch's 



,/S. at 168. 

Justices 
the execu- 



duty to 



19 



Case 1:05-cv-01403-RBW Document 1 Filed 07/12/2005 Page^O of 31 



implement its interpretation of the statute and the judicial branch's 
function to interpret criminal statutes* 494 U.S. at 177 <p f The Justice 
Department/ of course, has a very specific responsibility to determine 
for itself what this statute means, in order to decide when to prose- 
cute; but we. have never thought that the .interpretation of. those 
charged with prosecuting criminal statutes is entitled to deference. 1 ') 
The concurrence concluded that the executive's construction of a penal 
statute "is not even deserving of persuasive effect" because it "would 
turn the normal construction of criminal statutes upside down, replac- 
ing the doctrine of lenity with the doctrine of severity." Crandon, 
_494 - U..JL> at 178. 



The Sixth Circuit has applied the Crandon concurrence 



to hold 



that the rule of lenity, rather than administrative deference, applies 
to statutory ambiguity :regar ding ; punis.hm ant * Dolfi v. Fontesso, 156 
F.3d 696, 700 (6th Cir. 1998). In declining to def^r to t|he Parole 
Commission's interpretation of a statute, the Sixth Circuit stated 
that the agency's invocation of Chevron "overlook! s] a crucial dis- 
tinction between criminal and civil statutes. 11 Dolfi, 156 F.3d at-JGO* 
In criminal statutes, Chevron does not apply because the judicial 
branch, not the executive branch, is entrusted with interpretation 
of the criminal code. 

Judicial deference under Chevron in the face of statutory ambigu- 
ity is not normally followed in criminal cases . . , The ru!-e of lenity 
requires a stricter construction of "ambiguity in a criminal statute," 
not deference. When the Department of Justice made a similar argu- 
ment In Crandon v. United States, 494 U.S. 152, 177-78, 110 S.Ct. 997, 



20 






Case 1:05-cv-01403-RBW Document 1 



Filed 07/1 2/2005 Page 21 of 31 



108 L. Ed. 2d 132 (1990) , Justice Scalia pointed out in a concurring, 
opinion that Chevron does not require the judiciary to defer to execu- 
tive interpretation of the criminal code, Dolfi, 156 F,3d at 700 
(citations omitted). The Ninth Circuit is now in conflict with the 
Sixth Circuit's implementation of the Crandon concurrence. 

While the BOP has certain tasks delegated to it by, Congress, 
the maximum amount of good time on a term of imprisonment (Ls not so 
delegated. The agency does not purport to lower the maximum good 
time; the regulation and program statement only claim to implement 
the good ti-fflH statute. The federal courts, not the agency), are the 
arbiters of the meaning of ambiguous criminal statutes, and executive 



persuasive 
g). Inter - 



interpretation under Chevron "is not even deserving of any 
effect. " Crandon, 494 U.S. at 177 (Scalia, J., concurrin 
pretation of Section 3624(b) does not involve any expertise to which 
the court should defer. Dolfi, 156 F.3d at 700 ("Unlike Environmen- 
tal regulation or occupational safety, criminal law and the interpre- 
tation of criminal statutes is the bread and butter of the. work of 
federal courts. 1 ').- Any ambiguity in the criminal statute Establishing 
the maximum good, time credits should be resolved based on 
lenity, not the executive branch's tendency toward severi 
treatment of its prosecutorial targets. 

The Ninth Circuit's error lies in its confusion of s 
bigu-ity and statutory silence. Statutory ambiguity requires applica- 
tion of the rule of lenity* On the other hand, statutory silence 
permits the agency to fill the void as it sees fit within reason. 
See, e.g., Lopez v. Davis, 531 U.S. 230, 242 (2001). The BOP in the 



the rule of 

ty : in the 

:atutory am- 
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* j 

present case purports t6 be doing fib mbre than construing the statute; 



therefore, Chevron deference must give way to the rule of lenity. 



2, 



statute must Be read to allow for 54 days of good time 
each year of the term of imprisonment. 1 



IV* tfhen A Court Keviews, An Agency's Interpretation Of A Federal 
Statute, The Threshold Question Is Whether The Interpretation 
Is Entitled To Deference 

The Supreme Court has applied varying levels of deference depend 
ing on the context of the interpretation. E. g v , Alaska Department of 
Environmental Conservation v. EPA, U*S. — - 9 124 . S.Ct. 



credit for 



(internal guidance memoranda entitled to "respect 11 but not 
tive force") ; Yellow Transportation Inc. v. Michigan, 537 

(2003) (regulation promulgated after notice and comment en 
highest level of deference when Congress has expressly authorized a- 
gency to promulgate rules). Regardless of the context of 
pretation, the agency is entitled to no deference if Cong 
expressed its. intent unambiguously in the statute. FDA v 



371 (2004) 

"d.ispoai- 
U.S. 36, 45 
titled to 



Williamson Tobacco Corp., 529 U.S. 120, 125-26 (2000). Agencies may 



In avoiding application of the rule of lenity to this penal 
Ninth Circuit relied on a footnote in Babbit, v. Sweet Home, 515 U.S. 
Pacheco-Camacho , 272 F. 3d at 1271. The reliance is misplaced. The 
tinction is that the sentence in Sweet Home applies to "facial chai: 
minis trative regulations , " not "statutory ambiguity" as claimed in 
cult's opinion, 



the inter - 
ress has 
Brown & 



tatute, the 
867 (1995). 
critical dis- 
l^nges to ad- 
the Ninth Cir- 
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V fill gaps in ambiguous statutes; they may not contradict a ^statute 1 s 
plain language. Further, a court should conclude that a statute is 
ambiguous and thus open to gap- filling by agencies "only yhen the 
devices o£ judicial construction have been tried and found to yield 
no clear sense of congressional intent •" General Dynamics Land Sys- 



tems, Inc. v. Cline, 



U.S. 



-, 124 S.Ct, 1236V 1248 (2004) \ 



red in a 



The subject matter at issue here was recently con.side 
habeas corpus petition in White y-. Scibana, 314 F.Siipp. 2d 834 (W.D. 
Wis. 2004). In her decision in White, Ghief Judge Crabb concluded 
in a prior December 23, 2003 order, that the pivotal clause in 
"§■ 3624(b) is the one stating that an inmate mayearmup to ; 54 days of 
good conduct time "at the end of each year of the prisoner 
of imprisonment," That clause raised the question whether 
"term of imprisonment" means "sentence imposed" or "time s 
If "term of imprisonment" refers to the sentence, an inmat 
mum potential good conduct time could be calculated by mul 
54 days by the number of years in the sentence. However, 



of imprisonment is defined by the inmate's actual time served, the 
number of good time credits that could be earned would be reduced 
and a more complicated calculation would be required because an in- 
mate that earns good time will not actually serve his ful^ sentence. 

As an initial matter, the respondent in White challenged the 
conclusion that that the case turns on an interpretation of. "term 
of imprisonment," arguing that " the phrase establishes- only '- "which 
federal inmates are. eligible to earn good time credits against their 



* s term 

the phrase 
erved. fr 



e s. maxx- 
tiplying 

if a term 



sentences in the discretion of the Bureau." In rejecting 



this argu- 
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merit, Judge Crabb stated: ! 

"It is true that the statute allows good conduct time only 



for those prisoners serving a term of imprisonment of 



more 



than one year* But the statute says also that the innate 
may receive 54 days of credit for every "year of the pri- 
soner's term, of imprisonment." If "term of imprisonment" 
means "sentence," an inmate would be eligible to receive 
good conduct time for each year of his sentence rather 
than for each year he has served. Thus, I adhere to the 
conclusion in the December 22 order that the bureau has 
no authority to calculate credits on the basis of time 
served if § 3624 unambiguously expresses Congress's in- 
tent to define "term of imprisonment" as x" sentence im- 
posed." Id. 837, 838. 

In isolation, the phrase "term of imprisonment" is arguably 
ambiguous. See American Heritage Dictionary of the English Lan- 
guage 175 (4th Ed. 2000) (defining "term" to mean both "[a] lim- 
ited period of time" and "a period of time that is assigned to a 
person to £erve") . However, words in a statute are^ n<bt to be 
read in a vacuum; courts must read the statute as a whole to aid 
in determining the meaning of each of its parts. King v. !3t. Vin- 
cent's Hospital, 502 U.S. 215, 221 (1991). A corollary to this 
rule is that identical words used in different parts of the same 
statute are presumed to have the same meaning, Gustafso^i v. 
Alloyd Co., 513 U.S. 561, 570 (1995). 
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The phrase "term of imprisonment 11 is used several t.imi&s in 
§ 3624. None of the other uses supports a "time served" inter- 



pretation of "term of imprisonment." For example, ,the f 



sentence of § 3624(a) provides, "A prisoner shall be released 



irst 



the 

rr 



by the Bureau of Prisons on the date of the; expiration of 
prisoner's term of imprisonment, less any time credited . \ 
This sentence can make sense only if a term of imprisonment is 
another way of saying the sentence imposed. If "term of im- 
prisonment" means only the time 'actually 1 served, there would 
be no need to subtract "time credited" to determine the release 
date because good conduct time would already be taken into ac- 
count. "This sentence is in essence a calculation for time 
served: Sentence imposed minus good time credited equals time 
served. There is no other way to read the provision. 

Similarly, the first sentence of § 3624(b) provides that 
any "prisoner who is serving a term of imprisonment of more 
than 1 year" may earn good conduct time. (Section 3624(c) also 
refers to "a prisoner serving a term of imprisonment"). Again, 
this portion of the statute would make no sense if "term of im- 
prisonment" means the time served. An inmate cannot be "serving' 
time he has already served. In this context, if Congress had 
intended "term of imprisonment" to mean "time served," it could 
have used the clause "a prisoner who has completed a term of im- 
prisonment of more than one year." .Further, a "time served" 
interpretation of "term of imprisonment" in this clause would 
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make determining eligibility for good conduct time a perplexing 
process when the sentence is just over one year. For example, 
an inmate who Vould initially be eligible for good time credit 
because his sentence was 366 days would become ineligible 
his good conduct time was taken into account. Even the BOP has 
interpreted the statute as making good conduct time available 
when the sentence is more than a year. See Program Statement 
5880.28, Sentence Computation Manual. 

The presumption that terms that have a consistent meshing 
throughout a single statute may be overcome, as was recently 
reaffirmed in Clime, 124 S.Ct. at 1245. However, in Cline, the 
Court concluded that Congress did not intend to define the word 
"age" uniformly throughout the Age Discrimination in Employment 
Act because "age" has "several commonly understood meanings 
among which a speaker can alternate in the course of an ordinary 
conversation, without being confused or getting confusing 



at 1246. Unlike the word "age," the phrase "term of imprisonment" 



is a 
statutes., 



is not a common term in casual conversation. Rather, it 
legal term of art that Congress has employed in dozens of 
many of which were part of the Comprehensive Crime Control Act of 
1984, the same act in which § 3624 was included. Throughout these 
statutes, Congress has uniformly used "term of imprisonment" as a 
synonym for "sentence." E.g., 18 U.S.C. § 3147 ("A term of impri 
sonment imposed pursuant to this section shall be consecu 
any other sentence of imprisonment."); 18 U.S.C. § 3156(a) 



term 'felony' means an offense punishable by a maximum tejrm of im- 



Id. 



ive to 
(3) ("The 
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S^ 



States 
eifc.2001) , 
tlhe United 

meaning in 



prisonment of more than one year. n ); 18 U.3.C. § 3582 (discussing 
"factors to be considered in imposing a term of imprisonment . n ) ; 
18 U.S.C. § 3584(a)("If multiple terms of imprisonment ar^ imposed 
on a defendant at the same time..."); 28 U.S.C § 994(b) ("If a 
sentence specified by the guidelines includes a term of imprison- 
ment , the maximum of the range established f an, such a term shall 
not exceed the minimum of that range by morfe than 25 per .centum/') 
It is fair to assume that if Congress had intended to make: the: cal- 
culation for good conduct time contingent on time served rather 
than on the sentence imposed, it would not have use<j a phrase with 
such a clear and consistent meaning throughout the United 
Code. Firstar Bank, N. A. v. Faul, 253 F.3d 982, 990 (7th 
("[W]here a word is given a consistent meaning throughput 
States Code, then the courts assume that it has that same 
any particular instance of that word/ 1 ) 

One court has determined that the meaning of "terra of imprison- 
ment 11 in § 3624 is ambiguous. Paeheco-Camacho v. Hood, 272 F.3d 
1266 (9th Gir; 2001). However, in coming to this conclusion, the 
court did not consider how the phrase was used in the first sentence 
of §3624(a) and the first sentence of § 3624(b)(1), as well as in 
the rest of the criminal code. Moreover, the court did not take 
into account the history of the statute showing that Congress in- 
tended good conduct time to be deducted from an inmate's Sentence. 
In finding the statute ambiguous, the court relied solely on the 
last sentence of § 3624(b)(1), which states that "credit ::or the 
last year or portion of a year of the term of imprisonment shall 

be prorated and credited within the last six weeks of the i sentence . " 

i 
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the court concluded that a "sentence imposed" interpretation of 
"term of imprisonment" would be "inconsistent" with a requirement 
to prorate good time credits during the last year of the term. 
Bacheco-Camacho, 272 F.3d at 1268-69. 

It appears from the response crafted by the BOP tj'o .Mr. 
Hawrelak's administrative remedy, the bureau is likewise attempting 
to stand on this erroneous conclusion. 

In White, Judge Crabb addressed this issue , disagreeing with 
the conclusion that § 3624(b)(1) is ambiguous because it requires- 
the last year of the term of imprisonment to be prorated, stating: 
"This requirement would support the bureau's interpreta- 
tion of the statute only if all prison sentences were 
imposed in whole years* Because defendant f s in federal 
court are sentenced to a term of months : rather than 
years, many sentences will end in a number of months, 
after the last full year. Thus, there is nothing in- 



'•:■<. consistent between prorating good time for the la£t 

year of the term and interpreting "term of imprisonment" 
to mean the sentence. Regardless of the interpretation 
of "term of imprisonment," an inmate's good time will 
have to be prorated when his or her sentence conisist-s 
of a number of years and some odd months . " Id* at 840* 

In Pacheco-Camaeho, the court stated that a "sentence imposed 1 
construction would result in a "bonus" to the inmate because he or 
she will receive credit in advance of earning it. The respondent 
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in White made a similar argument. Judge Crabb continued: 
"However, this argument has force only if one assumes 
that the bureau's interpretation is the correct one. 
If one assumes that "a year" of the "terra of impris- 
onment" is a year of the sentence imposed, then an 
inmate has completed a year of the term whenever the 
inmate's time actually served plus good conduct time 
equals 365 days (e,g., 311 days served + 54 days of 
good conduct time - 1 year of the term of imprison- 
ment). Thus> the inmate still "earns" all of his 
good conduct time, but he does, so at a faster rate 
than under the bureau's interpretation of the 



statute, 



Id. at 841. 



Granting thfe petition^ Judge/Crabb stated! 

"As noted above, an agency does not have discretion tof- 
interpret, a-. statttte that is unambiguous . Because I 



have concluded that Congress had the unambiguous in- 
tent to define the phrase "term of imprisonment" to 
mean "sentence imposed," I conclude that the bureau 
did not have the authority to promulgate a regulation 
that uses "time served" as the basis for the calcula- 
tion. The petition must be granted." Id. at 841. 

In her order, Judge Grabb directed respondent Scibana to recalcu- 
late White ? s good conduct time on the basis of each year of his 
sentence rather than on time actually served* 
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CONCLUSION 

The White case sits squarely on all fours with this instant 
petition of Mr. Hawrelak's. In the instant matter of Mr. Hawrelak's 
97 month term of imprisonment, the Bureau of Prisons' calculation 
of Mr. Hawrelak's good conduct time credit falls far short of the 
correct amount, viz: 97 month sentence = 8 years and 1 month; 8 years 
x 54 days = 432 days; 54 days per. year divided by 12 months = 4.5 
days for the prorated good conduct time for the 1 month beyond the 
8 years. Adding the 432, days +4.5 days = 436.5 days good conduct 
time credit to be deducted from Mr. Hawrelak's term of imprisonment. 
Not the 380 days as erroneously calculated by the Bureau of Prisons. 
[See attached: Central Office Administrative Remedy Appeal EXHIBITS 
section, titled "ATTACHMENT PAGES" at Page 002 of 002]. This is a 
difference of 56.5 days that the Bureau of Prisons is short-changing 
Mr. Hawrelak in the instant matter of the sentence calculation. 

Were Mr . Hawrelak^i^anJLeLd^i^li^ to.ewm - 



436.5 days of good conduct time credit as provided for in 18 U.S. C. 
§ 3624(b), rather than the 380 days provided for under BOi? policy. 

For all the reasons set forth herein, Mr.. NORMAN JOHN HAWRELAK 
respectfully requests that the Court grant his petition for the writ 
of habeas corpus and direct the Federal Bureau of Prisons 
the proper statutory construction to allow for 54 days- of 
duct time credit for each year of the term of imprisonmen 
vided for in 18 U.S.C. § 3624(b), and credit NORMAN JOHN 
with 436.5 days good conduct time against his sentence and: release 
NORMAN JOHN HAWRELAK on August 17, 2005. 



to apply 
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